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INTRODUCTION
In December 1997, a series of new environmental legislation was enacted including:

•
•
•
•
•

Environmental Planning and Assessment Amendment Act 1997;
Contaminated Land Management Act 1997;
Protection of the Environment (Operations} Act 1997;
Native Vegetation Conservation Act 1997; and
Pollution Control (Load Based Licensing) Act 1997.

These new Acts will have varying degrees of impact on the coal mining industry in New South Wales when they
commence later this year .
Some of the changes will have minimal or no impact on the coal mining industry. For example, although the Native
Vegetation Conservation Act has extensive provisions to provide tight protection of the State's native vegetation, the Act
does not apply to clearing that is authorised under the Mining Act 1992.

However,other changesand initiatives are likely to have significant consequences
for the coal mining industry. This
paperwill focuson the pivotal new laws set down in the ContaminatedLand ManagementAct, and in the Protection of
theEnvironment(Operations)Act. It will also briefly addressthe recentParliamentaryReview of the ThreatenedSpecies
ConservationAct.

CONTAMINATED

LAND MANAGEMENT

ACT 1997

Introduction
This Act is designedto promote better managementof contaminatedland and to hannonise the current piecemeal
legislationon contaminatedland. It amendsthe EnvironmentallyHazardousChemicalsAct 1985.
The Act identifies the Environmental Protection Authority (the IIEPA ") as the regulatory body with jurisdiction over the
management of contaminated land. In carrying out its functions, the EP A must have regard to the principles of
ecologically sustainable development, defined in section 10(2) to include, among other things, the prevention of serious
or irreversible environmental damage and the conservation of biological diversity.
The Act links principles of ecologically sustainable development with a "polluter pays" system, in which, in theory, those
who generate pollution and waste bear the cost of containment, avoidance, or abatement of that pollution or waste
(section lO(2)(d)(i)).
The Act is of particular interest to the coal mining sector because it operates retrospectively. In other words, the Act
covers any contamination or risk from contamination that was present prior to the commencement of the Act. A person
or company will be responsible for land contamination even if the contamination occurred indirectly, or the activity was
lawful at the time of contamination, or ifthe risk arose from a change ofuse of the land.
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This sectionwill addressthe following issues:

•
•
•
•

The EPA's new powers;
What land is affected?
Who can receivean order?and
Evidence: who contaminatedthe land?

The EPA's new powers
Section 6 identifies the general duties of the EPA which include:

•
•
•

to examine and respond to information and reports it receives of land contamination;
to address any significant risk of harm that the contamination presents; and
to record its actions and the reasons for those actions.

Where the contamination presents a significant risk of harm. the EP A bas the power to'
Keep records
The EPA may'

• makerecords(or ensurethat recordsare made)of the evidenceof the contamination.risk and hann; and
• maintain recordsof any current declarationand investigation or remediationorder.
Full details of the contamination must be available for public inspection at the EPA's principal office and any other place
the EPA thinks fit. In addition. if any person applies for a copy of the record of contamination. the EP A must provide
that information (section 58(2».
Employ community

awareness strategies

The EPA may employ community-based strategies to minimise the contamination, risk or haml through education and
public awareness (section 7(c». It may also generate any kind of publicity about a particular type or source of
contamination that it feels would improve public awareness or understanding (section 104). The possibility (or threat) of
a company being identified publicly as a perpetrator of a pollution incident may encourage companies to further develop
and refine their environmental risk management policies and procedures.
Order investigation
The EPA may declare land to be an "investigation area" if it has reasonable grounds to believe that the land is
contaminated (section 15). Once the land has been declared an investigation area. the EPA must "with reasonable
expedition" either investigate the land or order persons to investigate it (see Part 3). Orders to investigate must be made
by written notice (section 17).
Order remediation
The EPA has broad powers to declare land to be a remediation site, and order persons to remediate it (in accordance with
Part 3).
"Ordering remediation" may include the following actions:

(a) erectinga fence,
(b) erectinga wall or bund or other barrier,
(c) either treating. storing or containing soil (or other solid or liquid)
on the land. or removingthat substancefrom the land and
treating it elsewhere,
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( d) vacating the land or ceasing all and any activities

upon the land,

(d) erectingappropriatewarning signs,
(f) refraining from disturbanceor further disturbanceof the land or
at leastbelow a specifieddepth,
(g) monitoring the effectivenessof remediationor the risk of harm
presentedby the contaminationof the land,
(h) informing the EPA of any changein the ownershipor occupancy
of the land, to the extentthat the personsubjectto the requirementis awareof the change.
This is not an exhaustivelist. The EPA's broad powers to contend with contamination are coupled with a strict onus
placedon landownersand occupiersto report contaminationto the EPA as soonas it is discovered(discussedbelow).
What land is affected?
Land that comes within the ambit of the Act is land that is;
1.
2.

contaminated; and
presents a significant risk of harm (section 9(1».

Relevantly,"contamination" is defined as the presencein, on or under the land of a substanceat a concentrationabove
that nonnally presentin the sameenvironmentthat presentsa risk to human health or the environment.
"Harm" means hann to human health or any aspect of the environment. It includes direct or indirect alteration of the
environment that degrades it. It is a broad definition. However, as "degrades" is not defined, it may be that the mere
existence of a substance may not be enough if it does not actually degrade the land.
To assessthe land, the EPA must consider a number offactors:
(a) whether the contamination has already caused harm;
(b) the toxicity and quantity of the substancespresent;
(c) whether there are exposure pathways between the substances and human beings and other aspects of the
environment;
(d) whether the current or approved use of the land and adjoining land is likely to increase the risk of harm being
done (eg. where the land is being used for child care);
(f) whether the substanceshave migrated or are likely to migrate from the land; and
(g) any guidelines made or approved by the EP A on contamination and remediation.

Who can receive an order?
As discussed, the EP A has wide powers to declare investigation areas and remediation sites and to order appropriate
persons to investigate or remediate land.
Persons who may be issued with an order include (section 12):

• the personwho causedthe contamination,or, if that is not practical;
• the current owner of the land, whetheror not that personhad any responsibilityfor the contamination,or, if that
•

is not practical;
a notional owner of the land (whether or not the person had any responsibility for the contamination). A
"notional owner" is defined as a personwho has some kind of freehold interest in the land, and includes a
mortgageein possession(Section 14).

Under section 68, it is up to the recipient of an order to prove that they are not the owner of the relevant land.
Furthermore,the burden placed on land owners is considerableas land owners must give the EPA written notice of
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contamination as soon as the contamination is discovered. The financial penalties for failure to report are steep (see
section 68: 1,250 penalty units [one penalty unit is $110] for a corporation and 600 penalty units for an individual)

In addition, orders may be made against directors and companies to investigate or remediate contaminated land
at their own expense (part 7). The Land and Environment Court may order a director personally, or a holding company,
to comply with orders made if

• a companywaswound up without having compliedwith an investigationor remediationorder, or
• if the companydisposedof the land within 2 yearsbeforethe Court madethe order.
Evidence:who contaminated the land?
The Act addresses the difficult issue of proving who actually contaminated land. While an innocent landowner may be
ordered by the EPA to investigate or remediate land, the Act gives the landowner rights of recovery in coun of the costs
of compliance with the orders. The onus of proof of innocence lies on the person who circumstantially was most likely to
havecaused the contamination. Section 67 says:
In any proceedings under this Act to recover from a person the cost of canying out an investigation or remedjation
order in relation to any land, the person is taken to have responsibility for contamination on that land if.
(a) the person carried on activities on the land, and
(b) activities of that sort generate or consume the same substances as those that caused the contamination.

Protection of the Environment Operations Act 1997 ("PEO Act")
Introduction
The PEO Act represents a fundamental re-writing of pollution regulation in New South Wales. It repeals the following
piecesof pollution legislation:
(a)
(b)
(c)
(d)
(e)
(f)

Pollution Control Act 1970;
Clean Air Act 1961;
Clean Water 1975; and
Noise ControlAct 1975;
Environmental Offences and Penalties Act 1989;
parts of the WasteMinimisation and Management Act 1995.

ThePEO Act containsmany innovationsof potential significancefor the coal mining industry. It replacesthe numerous
differentlicencesandapprovalsunder separatelegislation with a single licensing arrangementthat seeksto cover:

•
•

all forms of pollution~ and
the development and operational stages of controlled activities.

The Act represents welcome, but long overdue, reform. This "Stage 2" legislation has been heralded for a number of
years, yet the lack of real consultation with other States and Territories during its preparation means that businesses
whoseenterprises straddle borders will still spend time needlessly checking compliance under a variety of systems. The
EPA has also been very quick to trumpet the Act as a "streamlining" of regulation, but the added burden of the wideranging conditions which can be applied to the new integrated licences, together with the new EP A investigative powers,
mean that any streamlining will be enjoyed more by the EP A than by business. There are still more sticks than carrots
for business. The question remaining is "Can't business be trusted yet?".
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This sectionwill address:

•
•
•
•

The EPA's new investigative powers;
Environmental audits;
Integrated planning approvals;
Protection of the Environment Policies;

•
•

Integrated licensing; and
Penalties.

Investigative powers of the EPA
The PEO Act provides the EPA with broad powers to:

•
•
•

require, by written notice, any person to provide the EPA with any information and/or records in connection
with any matter that comes within the ambit of the Act (section 191);
enter premises (see section 196) and IIdo anything that in the opinion of the authorised officer is necessary to be
doneforthe purposes of this Part..." (section 198(1»; and
search premises, where a search warrant has been issued under the Search Warrants Act 1985.

Upon entering any premises in accordance with this Part. an authorised officer may take any number of actions, which
may include:
-examine and inspect any works, plant, vehicle, or article;
-take and remove samples;
-make any necessary examinations, inquiries, and tests;
-take any necessary photographs, films, audio, or other recording;
-require production of any records for inspection;
-copy any records; and
seize anything an officer believes is connected with an offence.
The PEO Act makes clear that this list is not exhaustive.
Part 7 appears to be in section 20 1:

One slight limitation, however, on the EPA's powers under

"Care to be taken
In the exercise of a power of entering or searching premises under this Part, the authorised officer
must do as little damage as possible. "
Authorised officers of the EPA are also empowered to require a person to give any information in relation to a matter that
comes under the Act (section 203(1)). The EPA or any other regulatory authority can also issue a notice in writing to a
corporation and require that a director or officer be nominated to answer questions (section 203(2)). Those answers will
be binding on the corporation (section 203(3)).

En~ronmental audits
The PEO Act introduces voluntary and mandatory environmental audits. The explanatory note to the Bill explains:
"Information obtained by licensees in the course of voluntary audits are protected from official inspection or use in
proceedings, but those obtained in the course ofmandatory audits directed by the EPA are not so protected. II
A mandatory audit may be required by a licence condition if the appropriate regulatory authority reasonably suspects
that:
(a) the holder of a licence has on one or more occasions contravened the Act, regulations, or licence conditions; and
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(b) the contraventionor contraventionshavecaused,are causing, or are likely to cause,hann to the environment.
Chapter 6.3 provides that documents prepared for the sole purpose of a voluntary audit are 'protected documents"
for the purposes of the Act, that is, the documents:

(a) are not admissible in evidenceagainst any person in any proceedingsconnectedwith the administration or
enforcementof the Act; and
(b) may not be seized or obtained by the EP A or any other person for any purpose connected with the administration
of the Act.

Integrated planning approvals
The Environmental Planning and Assessment Amendment Act 1997 was enacted in December 1997. It introduced a
system of integrated development assessment intended to avoid the duplication of approvals between the EPA Act and
approvals granted by other regulatory authorities.

"Integrateddevelopment"is developmentwhich requiresa developmentconsentand one or more of the approvalsunder
ten "primary" Acts listed in the Act. For example,developmentwhich requiresdevelopmentconsentas well as a licence
under the PEO Act will be integrateddevelopment.
Integrated development is intended to encourage a coordinated approach by consent authorities and approval bodies to
ensure that approval bodies are involved in the development application assessmentprocess, thus avoiding the prospect
that a project will receive development consent but that subsequent approvals will either be refused or granted in terms
inconsistent with the development consent.
For example, the consent authority for a mining operation must liaise with the EPA before granting development
consent, and obtain from the EPA the" general terms of any approval proposed to be granted " by the EP A in relation to
the development. Any development consent granted by the consent authority must be consistent with those general
terms, and if the EPA indicates that it will not grant the relevant approval then the consent authority must refuse the
development application.
Once a development consent is granted, the discretion of approval bodies will be restricted in two important respects:
(a) the approval body cannot refuse to grant an approval in respect of the development; and
(b) the initial approval must not be inconsistent with the development consent.

Theserestrictionsonly apply to an approvalsoughtwithin threeyears after the developmentconsentis granted.
If a dispute arises between the consent authority and an approval body, that dispute may be referred to the Premier under
an existing dispute resolution mechanism in the EP&A Act.

For State significant development which is also integrated development, similar coordination must occur between the
Minister (as consent authority) and other approval bodies, although the Minister has an additional power to refer to the
Premier a dispute where the Minister considers that any proposed IIgeneral tefU1S"of an approval are inappropriate.

PEPs (protection of Environment Policies)
The Act introduces PEPs as a means of setting environmental goals, standards, guidelines, and protocols that must be
taken into account (section 30) by government decision-makers (including tIle EPA). A PEP may be prepared by tIle
EPA in respect of tIle following (section 11(4»:

•
•
•
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•
•
•
•
•

any fonn of pollution;
any aspect of waste;
any kind of technology or process;
any kind of chemical or other substancethat may impact, or has impacted, on the environment; and
any matter in respect of which national environment protection measures may be made.

A PEP is made by the Governor on the recommendation of the Minister. The Minister for the Environment may also
direct the EP A to prepare a draft PEP in certain circumstances, for example, to implement a national environment
protection measure.

The PEO Act providesfor public consultationon draft PEPsand the accompanyingimpact statement,which is to include
a full assessment
of the economic and social impact on the community (including industry) that the policy will have
(section16(2)(d».
The creationofPEPs is of importanceto the coal mining industry and industry in generalbecause:

•
•
•

the EP A must take PEPs into account before issuing an environment protection licence or notice under this Act;
similarly, a consent authority must consider PEPs when detennining a development application, and
so must a determining authority when considering whether an activity will have a significant impact on
the environment under Part 5 of the EPA Act.

Integrated licensing
Introduction
One integrated schedule

The PEO Act introducesone integrated scheduleof EPA licensed activities which will replace the various schedules
under the former air, noise,and water legislation. All activities to be regulatedby licence are listed in Schedule1 to the
PEO Act.
Schedule 1 relevantly includes:
"Coal mines that mine, process, or hand/e coa/ and are:
(1) underground mines, or
(2) open cut mines that:

(a) have an intended production or processing capacity of more than 500 tonnes per
carbonaceous material, or
(b) disturb or will disturb a total surface area of more than 4 hectares of land by:
(i) clearing or excavating, or
(ii) constructing dams, ponds, drains, roads, railways or conveyors, or
(iii) storing or depositing overburden, coal or carbonaceous material or tailings. "

day of coal

or

and:
"Coal works that store or handle coal or carbonaceous material (including any coke works, coal loader, conveyor,
washery or reject dump) at an existing coal mine or on a separate coal industry site, and that:
(I) have an intended handling capacity ofmore than 500 tonnes per day of coal or carbonaceous material, or
(2) store more than 5, 000 tonnes of coal or carbonaceous reject material except where the storage is within a
closed container or building. II
The inclusion of coal mining activities as scheduled activities in the PEO Act means that those activities \\Iill be subject
to EPA regulation, primarily through the issue of an Environment Protection Licence to authorise and to control those
activities.
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OneEnvironmentProtection Licence ('EPL '~
Chapter3 of the Act provides for the issueof "environmentprotection licences". This is the equivalent of the former
"pollution control licence" under the soon-to-be-repealed
Pollution Control Act 1970. Under section 44, EPLs are
requiredfor:

• the authorisationof either or both scheduleddevelopmentwork and scheduledactivities;
• the regulationof all forms of pollution emanatingfrom that ~.ork or activities; and
• any water pollution.
As discussed above under 2.1, coal mining

is a "scheduled activity"

and will require an EPL.

It is likely that "schedule development work" will also apply to coal mining.
as follows:

"Scheduled development work" is defined

"Scheduled development work means work in or on any non-scheduled premises that is designed to enable scheduled
activities to be carried out at the premises. "
A coal mining company
operation's EPL.

should

ensure that any proposed

scheduled

development

work

will

be authorised

by the

The maximumpenaltyfor conducting scheduledcoal mining activities without a licence is, in the caseof a corporation,
$125,000. Wherethe offencecontinues,there is a further penaltyof $60,000for eachday the offencecontinues.
What's new about an EPL?:
Wide ranging conditions
An EPL can include wide ranging conditions which will be discussed in some depth below. By way of example,
however, the conditions can require a company to undertake mandatory environmental audits or to develop a pollution
reduction program.
No

expiry

date

A singleEPL remainsin force until it is suspended,revoked,or surrendered(section77). By contrast,under the current
Pollution Control Act 1970, a pollution control licence hasa maximum duration of 12 months. Although an EPL would
be subjectto EPA variation and review, it is possiblefor onelicence to apply over the life of a particular mine. This is a
significantchangein NSW's pollution regulatoryregime.
Can impose

a load-based

licensing

fee

The newPollution Control Amendment(Load-BasedLicensing)Act providesfor a new load-basedfee structurefor EPLs.
Feeswill be calculatedbasedlargely on the quantity or harm causedby emissionsfrom the activity. This is an example
of the "polluter pays"principle underlying much of the newenvironmentallegislation.
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Holder must be "a .fit and proper person "

Beforethe EPA grants an EPL, it must considerwhether the personIconcemedis a "fit and proper person" (section45(!).
This is defined as meaning, primarily, whether the applicant WISbreached any environment protection legislation
previously,and if the personwho is to managethe scheduledactivities or works is technically competent (seesection
83).
A close look

at EPL

conditions:

As mentioned briefly above, EPL conditions may require the holder of the licence to undertake:
(a) the "usual " things, like monitoring and certification of acti~ties and works regulated by the licence;
(b) mandatory environmental audits;
(c) studies into any aspect of the environmental impact of the activity or work authorised or controlled by the
licence, and the development of pollution reduction programs, which may require the acquisition of land as a
buffer zone around a coal mine;
(d) tradeable emission schemes. This is a new initiative, the regulation and workings of which may require some
fine tuning as companies attempt to put such a scheme into practice. The PEO Act only loosely explains the
scheme as including the following elements, though this list is not exhaustive:
i) the determination of aggregate limits on any form of pollution;
ii) monitoring and reporting levels of pollution;
iii) the creation and cancellation of tradeable emission permits or credits;

(e)
(1)
(g)
(h)
(i)

iv) the rights and duties of holders of tradeable emission permits or credits; and
v) the initial sale or allocation and further sale or allocation of tradeable emission permits or credits.
financial assurancesin the fonn of a bank guarantee or a bcmd, for example;
remediation work;
maintenance of an insurance policy for the payment of costs of any clean-up work, and for claims for
compensation for damages resulting from pollution related to the activity authorised by the EPL;
arrangements for the registration of a positive covenant, which will ensure that specified requirements of an
EPL condition will run with the land, binding subsequent landowners;
any condition requiring that waste generated by the activity be dealt with in a particular way. This might
include the preparation of an environmental waste management plan. for example. Such a condition might also
address the issue of transport of waste.

The list of possible conditions is non-exhaustive.
The aim of the new environment protection licensing system is to control more effectively the whole activity (coal
mining, in our circumstances), and not simply to regulate some final discharge point, and allowable concentrations and
volumes of pollutants.
EPLs -comments
While EPLs do not expire, companies should be aware that the EP A maintains some powers over the provisions of an
EPL.
Firstly, the EPA is required by the Act to review each licence every 3 years (section 78(1».
Secondly, the EP A also may suspend or revoke a licence, but only if the EP A has grounds for doing so. The EP A must
give the licence holder prior notice and a reasonable opportunity to make submissions in relation to the licence. Grounds
for suspension or revocation of a licence may include:

•
•

the licence was obtained improperly;
a condition of the licence was breached; or
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•

the licence holder failed to pay the annual fee on time.

Finally, the EPA hasbroadpowersto vary a licence and its conditions at any time (section58(1». A licence is varied by
noticein writing to the licence holder. However, an aggrievedlicence holder may appealto the Land and Environment
Courtwithin 21 daysafter being given notice of the variation.
Penaltiesfor offences
Like the ContaminatedLand ManagementAct" the thrust of the PEO Act is also that "polluters should pay." The PEO
Act createsa tiered systemof offencesMth particularly stiff penaltiesfor corporations. For example, a tier 1 offenceis
the wilful of negligent disposal of waste in a manner that banns or is likely to harm the environment. It carries a
maximumpenalty of a $1,000,000fine and/or 7 years'imprisonment. However, it is a defenceif the person establishes
that the offencewas dueto causesover which the personhad no control, and the persontook reasonableprecautionsand
exerciseddue diligence to prevent the commission of the offence. Tier 2 offences involve water, air, noise, and land
pollution, and carry a maximum $125,000penalty for corporations.
Significantly, the PEO Act provides the Court with broad powers to order more than the payment of a fine and any costs
associated with investigating and remediating the contamination, and compensating someone for damage related to the
contamination. A Court may also order the offender to pay, as part of the penalty , the amount of the economic benefit
that the polluter received from the commission of the offence (section 249(1», as estimated by the Court.

Furthermore,the Court may order the offender to take specifiedaction to publicise the offenceand its environmentaland
otherconsequences
(section250(1». This publicity could be in a newspaper,in an annualreport, or any other notice to
shareholdersof a company.

REVIEW OF THREATENED SPECIES CONSERV AnoN ACT
The Parliamentary Joint Select Committee on the Threatened Species Conservation Act released its report in December
1997.
This review made the following recommendations which should be welcomed by the coal industry:

•
•
•

National Parks and Wildlife Service to review the operation of the Eight Part Test. The current Test was
deemed too difficult to operate. The review should be available for comment by mid-1998.
A review of requirements relating to Species Impact Statements, in particular the accreditation of persons who
prepare the statements and the development of guidelines for the preparation of statements.
National Parks and Wildlife Service to place the emphasis of its efforts on community eduction, consultation and
co-operation rather than on the prosecution of offenders.

Underthe new environmentalregime in New SouthWales,coal mining operationswill needto be careful to complywith
the requirementsof their EPLs, as well as with general legislative requirements, such as mandatory disclosure of
pollution incidents. The legislation's focus on public accountability also calls for an ongoing commitment to
transparencyin a company'senvironmentalmanagement,and most likely, to ongoing publicrelations work.
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